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Does A Person Lack Mental Capacity? 

Section 2 of the Mental Capacity Act 2005 defines:- 

 “a person lacks capacity in relation to a matter if at the material time he is 

unable to make a decision for himself in relation to the matter because of an 

impairment of, or a disturbance in the functioning of, the mind or brain”. 

 

The Act goes on to specify:- 
 

• It does not matter if the impairment is permanent or temporary 
 

• Age, of itself, does not establish a lack of mental capacity 
 

• An “unjustified assumption” of a person’s condition should not, of itself, 

establish a lack of mental capacity 
 

• Ability to communicate “whether by talking, using sign language or any other 

means” 



How to assess mental capacity 

The measure of mental capacity is “decision specific”. 
 

It is necessary to consider the complexity and magnitude of the decision. 
 

The test in all cases is whether a person is able to:- 
 

1. Understand information relevant to the decision; 

2. Retain that information; 

3. Use or weigh up that information as part of making the decision; 

4. Communicate their decision whether by talking, using sign language or any 
other means. 

 

Therefore, a person may have capacity in one context but not in another, e.g. they 
may be able to decide where they want to live but may not be able to decide 
whether to buy or sell property.   



The Key Principles of the Act 

Section 1 of the Act sets out fundamental principles:- 
 

1. There is a presumption that a person has mental capacity unless proved 

otherwise. 

2. A person should have all practical steps taken to help them come to their 

own decision without success before they are to be treated as incapable. 

3. There is not to be a presumption of a lack of mental capacity just 

because a person makes an “unwise” decision. 

4. Any acts done for a person lacking mental capacity should be done in 

their “best interests”. 

5. Before taking an act for a person lacking mental capacity consideration 

should be given as to whether the desired outcome can be achieved in a 

less restrictive way. 



Young people 16-17 

• Most of MCA applies 

• Exceptions 

 - Can only make a Lasting Power of      

    Attorney if 18+ 

 - Can only make an advance decision 

    about medical treatment if 18+ 

 - Can only have a statutory will if 18+ 

 



Children under 16 

• MCA generally does not apply 

• Exceptions 

 - Property and Affairs decisions when it is 

   likely that P will lack capacity at 18 

 - Offences of ill treatment/wilful neglect 

• ‘Gillick competence’ – child below 16 can be 

competent to consent to medical treatment if 

sufficient intelligence and understanding 



Gillick Competence 

• Gillick v West Norfolk and Wisbech Area Health 

Authority and Department of Health and Social 

Security [1986] AC 112 

• "...whether or not a child is capable of giving the necessary consent 

will depend on the child’s maturity and understanding and the nature 

of the consent required. The child must be capable of making a 

reasonable assessment of the advantages and disadvantages of the 

treatment proposed, so the consent, if given, can be properly and 

fairly described as true consent.“ 

• "parental right yields to the child’s right to make his own decisions 

when he reaches a sufficient  understanding and intelligence to be 

capable of making up his own mind on the matter requiring decision." 

 

 



Duty to act in ‘best interests’ 

Section 4 of the Act sets out a framework for considering what is in a person’s “best 

interests”.  As far as possible the decision maker should consider:- 

• The person’s past and present wishes and feelings (including any written 

statement made when they had capacity); 

• The beliefs and values that they would be likely to have if they had capacity; 

• Factors they would consider “if able to do so”;  

• Other people should also be consulted, if appropriate, namely:- 

Anyone named by the person as someone to be consulted 

Anyone caring for the person or interested in their welfare, such as a parent of carer 

Anyone appointed under a Power of Attorney 

Any Deputy appointed by the Court 



Appointeeships 

• May not require a Deputy if only income is 

state benefits 

• If lack capacity, parent/other can be an 

appointee 

• Liaise with Department of Work and Pensions 

• Similar system for Direct Payments – ‘suitable 

person’ can manage 

 



Lasting Power of Attorneys 

• An LPA is a legal document which allows a person to appoint someone they know and trust 
to make decisions on their behalf. 

• The person making the LPA decides:- 

– Who to appoint; 

– How they are appointed;, joint and severally 

– Any restrictions or guidance to be put in place. 

• Two types 

– Property and Financial Affairs 

– Personal Welfare 

• The LPA will continue to be valid even when the donor lacks mental capacity to make the 
decisions themselves. 

 



Appointment of a Deputy 

•  Two types of Deputy: –  

• Property & Finance 

• Welfare 

•  Court will only appoint where a series of decisions is required. 

•  Court will appoint a Property and Finance Deputy to manage a 

person’s finances where it decides, based on medical evidence, that 

a person lacks capacity to manage them him/herself and the Court 

considers that there is no less restrictive way of managing the 

persons affairs. 

 



Who can be a Deputy? 

• A Deputy can be anyone over 18 

• Court determines a Deputy’s powers, including paying bills, operating bank 

accounts, managing investments, signing tenancy agreements etc. 

• Bigger decisions, buying and selling property may require Court authority 

• Deputy has a duty to account to the Court 

• Fees 

• An appointed Deputy has a duty to follow 5 key principles of MCA and :- 

– Allow that person to make their own decisions wherever possible. 

– Assist that person in making their own decisions if possible. 

– To act in their “Best Interests”. 

 



Welfare Deputies 

• MCA  s 16 (4) states : 

 

• When deciding whether it is in P's best interests to appoint a Deputy, 

the court must have regard (in addition to the matters mentioned in 

section 4) to the principles that: 

 

(a)  a decision by the court is to be preferred to the appointment of a 

Deputy to make a decision, and 

(b) the powers conferred on a Deputy should be as limited in scope 

and duration as is reasonably practicable in the circumstances. 

 



Resolving disputes 

 

• If P lacks capacity usually the first step is a best interests meeting 
where everyone concerned with P should be invited to attend to see 
is they can make a decision in P’s best interests. 

• If a decision in P’s best interests cannot be agreed then the Court of 
Protection (CoP) can make orders and/or declarations in P’s best 
interests. 

• CoP is one of the tools for safeguarding vulnerable adults 

• CoP’s safeguarding powers are wide and can include: 

– Serious medical treatment, including life and death cases 

– Disputes about social care 

– Disputes about residence, including deprivation of liberty 

– Disputes about contact with others 

 



What can the Court of Protection do? 

•  Decide whether a person has capacity to make a particular decision or 

series of decisions themselves. (Finance or Welfare)  

 

•  Where a decision is required to be made for a mentally incapable person the 

Court of Protection can consider two choices:- 

 

– The Court making a one-off decision, includes declarations, decisions 

or Orders about finances or personal welfare for people who lack 

capacity to make the decisions themselves; or 

 

– Appoint a Deputy to make decisions, where a series of decisions is 

required in relation to finances or welfare. 

 



Children and Families Act 2014 

• The Children and Families Act 2014 gives 

significant new rights directly to young people. 

• Definition of “Young person”: A person over 

compulsory school age (the end of the academic 

year in which they turn 16) and under 25.  

• The SEN Code of Practice says that local 

authorities and other agencies should normally 

engage directly with the young person rather than 

their parent. 

 



Children and Families Act 

• The right of young people to make a decision is 

subject to their capacity to do so as set out in the 

Mental Capacity Act 2005.  

• Some young people, and possibly some parents, 

will not have the mental capacity to make certain 

decisions or express their views.  

• Provision is made in the Children and Families 

Act (Section 80) to deal with this and Annex 1 to 

the Code of Practice provides further details. 

 



Children and Families Act: Capacity 

• In cases where a person lacks mental capacity to 

make a particular decision, that decision will be 

taken by a representative on their behalf.  

• In the case of a young person who does not have 

such a representative, the decision will be taken 

by the young person’s parent. This is likely to be 

the case the majority of the time. 

• The representative will be a deputy appointed by 

the Court of Protection, or a person who has a 

lasting or enduring power of attorney.  



Children and Families Act: Local Authority Responsibilities 

• Even where the young person lacks capacity, the local authority must still 

take account of the views of the young person as well as the representative 

in the following situations:   

– They must have regard to the views and wishes of a young person 

(Section 19) 

– They must consult young people when carrying out its duty to keep 

education and care provision for disabled children and young people and 

those with SEN under review (Section 27) 

– publishing the comments of young people about its Local Offer and 

involving these people in preparing and reviewing the Local Offer (Section 

30) 

– arranging for information and advice to be provided to young people and 

taking steps to make information and advice services known to those 

people (Section 32) 

 



Where the parent can decide for the Young Person 

• Where the Young Person lacks mental capacity then the parents decision is 

required where: 

• expressing their wishes, being notified, consulted and copied documents, agreeing or taking 

decisions in relation to needs assessments, re-assessments and EHC plans (Sections 33, 

36, 38, 39, 40, 42 and 44)  

• being admitted to special provision where they do not have an EHC plan (Section 34)  

• requesting a Personal Budget (Section 49)  

• appealing to the Tribunal (Section 51)  

• participating in mediation and resolving disagreements (Sections 52, 53, 54, 55, 56 and 57)  

• being consulted about making special educational provision otherwise than in a school or 

post-16 institution (Section 61)  

• being informed that special educational provision is being made for them or their child 

(Section 68)  

(If the parent lacks capacity then their representative can take the above decisions.) 

 



Transition to Adult Services 

• The Care Act 2014, s58-64, provides new duties to carry out transition 

assessments: 

– If a child, young carer or an adult caring for a child is likely to have needs 

when they turn 18, the local authority must assess them if it considers 

there is “significant benefit” to the individual in doing so.  

– No specific age as to when this will be appropriate  

– It must involve parents or carers 

• Where a young person receives support from children’s services, this must 

remain in place until an adult needs assessment has been completed and 

adult care and support in place 

• Duties under Part 3 of the Children and Families Act 2014: 

– Education, Health and Care Plans 

–  to continue to provide children’s services after 18th birthday (s50) 

 



Advocacy-The Care Act 2014 s67 

• The local authority must provide an independent 

advocate, in certain circumstances, where there is not 

an appropriate person to consult and where it believes 

the person would have difficulty: 

(a)understanding relevant information;  

(b)retaining that information;  

(c)using or weighing that information as part of the 

process of being involved;  

(d)communicating the individual's views, wishes or 

feelings (whether by talking, using sign language or any 

other means). 

 



Appropriate Person 

• An appropriate person (AP) is where the 

person who’s views are being expressed 

consents to that AP acting and AP is not 

providing care or treatment in a professional 

or paid capacity, or 

• If the person lacks capacity, then the local 

authority is satisfied that AP is acting in the 

best interests of the person and they are not 

providing care or treatment in a professional 

or paid capacity.  



When an Advocate should be appointed 

An advocate to be appointed where there is no appropriate 

person and where the local authority is: 

• carrying out needs assessment;  

• carrying out carer's assessment;  

• Preparing/revising care and support plan;  

• Preparing/revising a carer’s support plan;  

• carrying out child's needs assessment for transition to adult 

services;  

• carrying out child's carer's assessment for transition to adult 

services;  

• carrying out young carer's assessment. 
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